IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

HOME QUEST MORTGAGE LLC
and DONNA HUFFM AN,
Plaintiff,
V. Case No. 04-2066-JW L

AMERICAN FAMILY MUTUAL
INSURANCE COMPANY, et al.,

Defendants.

MEMORANDUM AND ORDER

Fantiffs Donna Huffman and the company that she founded, Home Quest Mortgage,
LLC (Home Quest), filed this lawsuit against defendants for their aleged actions after a fire
damaged the building in which Home Quedt's offices were located. Pantiffs assat clams
under the Far Housng Act (FHA), 42 U.S.C. 88 3604, 3605, conspiracy in violation of 42
U.S.C. 8§ 1985, ad state law causes of action. The matter is presently before the court on the
defendants motions to dismiss plantiffS clams (docs. 2 & 8). For the reasons explained
below, the court will grant these motions in their entirety. Specificaly, the court will dismiss
plantiffs FHA and 8§ 1985 dams on thar merits and will dedine to exercise supplementa

juridiction over plaintiffsS remaining date lawv dams.




l. FACTS

The fdlowing facts are taken from the dlegaions in plantiff's complant and the court
assumes the truth of these facts for purposes of andyzing defendants mations to dismiss. Ms.
Huffman is a red estate mortgage broker who founded Home Quest and began operating it out
of her home in Oskaloosa, Kansas. As business expanded, Ms. Huffman purchased a two-story
buildng on the center square in Oskaloosa to use for office space for Home Quest. In
addition, the buildng provided her with resdentid rental income from the leased upgars
gpartment. Her mortgage on the building required her to purchase insurance, and Ms. Huffman
purchased a busness insurance policy from defendant American Family Mutua Insurance
Company (American Family) through defendant Linda L. Reling, who was an independent
broker and an agent of American Family.

On duly 12, 2000, the building caught fire. It was not destroyed, but it suffered smoke
damage that ruined interior and exterior finishes, tedecommunications equipment, carpets, and
furnishings. The fire dso damaged the renta resdence upstairs.

Fantiffs turned in a dam to American Family. American Family immediately hired
Chavez Clemning and Redoration (Chavez), which was an American Family approved
contractor, to begin peforming fire remediation work on the buildng. Ms Huffman had
repeatedly expressed concerns about the qudity of contractors the insurance company was
going to hire for the work, and defendant William Klecan, American Family’s clams adjuster,
assured Ms. Huffmen that Chavez was an “excdlent” fire damage remediation contractor.

Chavez set up ozone trestment machines and began working immediaidy and over the weekend




to repar the damage to the building. The work required the building to be closed and it was
unavailable to conduct Home Quest’ s business.

The following week, Mr. Klecan fired Chavez without consulting Ms. Huffman. Mr.
Klecan explaned that Chavez was “too expensve” The lack of office space negatively
impacted Home Quest. The fire had occurred in mid-summer, during a pesk time in the
resdentiadl mortgage business, Ms. Huffman was trying to get Home Quest established in the
Oskaloosa market; the lack of tdecommunications equipment and functioning office gpace was
gving dients a negaive impresson of Home Quest; and the Stuation was causing considerable
sress to vdudble employees. Ms. Huffman repeatedly asked Mr. Klecan to provide a
temporary office fadlity as was provided for in the insurance contract. Mr. Klecan responded,
“You little ladies can't be making that much money-it will be chegper for us to pay your loss
than to set you up.” Mr. Klecan dso repeatedly deceived Ms. Huffman by assuring her that “it
would be just a few days and they’d be back.” He aso deceved Ms. Huffman by telling her that
the delay was due to the insurance company’ s need to obtain competitive bids.

Meanwhile, unbeknownst to Ms. Huffman, American Family, Mr. Klecan, and defendant
Mike Elliot, who was American Family's regiona claims supervisor, were trying to persuade
the fire marshd that Ms. Huffmen had darted the fire in the building. Messs. Elliot and
Klecan were trying to turn the invedtigation from the updars tenant, who had been in the
process of being evicted for non-payment of rent at the time of the fire, to Ms. Huffmen.
American Family employees vigted people in the community, including merchants, and Mr.

Klecan cdled busnesses and Ms. Huffman's staff asking if they thought she had darted the
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fire. They asked interviewees to verify that Ms. Huffman was “emotiondly unstable’ and had
“finencid problems” and atempted to dicit answers that negatively characterized Ms.
Huffman's maritd rdationship. This made day-to-day operations between Ms. Huffman and
her <aff difficult, and eventually led to the loss of a vauable and difficult-to-replace
experienced mortgage loan broker.

Eventudly, American Family selected defendant Joe Little General Contractor, Inc.
(Joe Little) to repar the bulding. Mr. Klecan assured Ms. Huffman that Joe Little was an
American Family guaranteed contractor, and that dl of Joe Littles work would be guaranteed
and warranted by American Family. Home Quest was able to reoccupy the building after three
weeks of deaning and remediation. At that time, Ms. Huffman discovered that Joe Little had
removed the contents of the basement without dlowing her or her company to have a
representative present.  Mr. Elliot and the adjuster stated that Joe Little had kept a list of
evaything that had been thrown away, but when defendant Robert Joe Little was questioned
about this he fdsdy stated that “nothing had been thrown away” by his company. In fact,
numerous items were missing.  Among these items was a top-of-the-line furnace with many
years of operation left. Chavez had determined that this furnace had survived the smoke
damage and was d4ill fully functiond despite the fire. Chavez had turned off the furnace to
prevent it from being ruined by operation during Chavez's remediation work. Joe Little,
however, had turned on the furnace and ruined it with continued use, then replaced it with an

inferior unit that was not inddled correctly. In addition, Joe Little had removed two




truckloads which had included an irreplacesble door to the safe, and other antique vauables
were dso missing.

Joe Little had not performed many of the operations that it charged for and some of Joe
Little's remediation work was inadequate. It was reveded during a wak-through of the building
that Joe Little s satement of charges were largely for work that had not been performed. Joe
Little had not utilized materids that it had purchased and said that it had used on the job, and
these maerids were left at the dte.  Also, Joe Little sole Home Quest's paint socks. Maria
Cosper with Advisor Financid witnessed a walk-through in which Robert Joe Little admitted
nothing had been done in the south room, which was contrary to what Joe Little's bill stated.
After examining another room, Robert Joe Little got aggressve and hdted the walk-through.
Robert Joe Little and Joe Little had bid on the contract with American Family without having
had any experience or sKills in specialized fire and smoke remediation work. Robert Joe Little
and Joe Little refused to do the updtars part of the building. None of the tdecommunications
equipment worked properly after the smoke damage, and fax transmissons were illegible.
Saff and dients experienced problems from the andl of smoke that permeated the building
for the next two years. The ventilation sysems were not cleaned, and Ms. Huffman had to
argue with American Family’s rgection of responghility to clean the ventilation systems.

Also, despite the fact that American Family had hired and later fired Chavez without Ms.
Huffman's consent, American Family refused to pay Chavez. Ms. Huffman first learned that
American Family was not paying Chavez when a collection agency contacted her. Ms. Huffman

pursued Ameican Family and Mr. Elliot on a weekly bass for sx months to try to get
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American Family to pay the bill, but American Family refused to pay. Chavez ultimately turned
Ms. Huffmen over to collections, which caused two credit risks to be placed on her persond
credit file This prevented her from having access to the most competitive and preferred
interest rates from some capitd sources, resulting in decreased profitability and opportunity
losses, endangering her licenang as a mortgage broker, and threatening her and Home Quest’s
annud certification by the Department of Housing and Urban Development (HUD).

Ms. Raling, who was Ms. Huffman's insurance agent, refused to return to the building
and view any of the problems associated with the unremediated smoke damage. Mr. Elliot
likewise refused to come to the building and view the unremediated smoke damage. He
indsted that Ms. Huffman release American Family’'s payments to Joe Little, even though the
bills were fraudulent, because they were “men” and therefore deserved payment.

American Family dso refused to remburse Ms. Huffman for logt income during the
time her office was closed to repair the fire damage because her income, which conformed to
the finandd information on her insurance agpplication, “was too great for a woman owned

busness” American Family refused to accept any proof of lost income from Ms. Huffman.?

! The remaining defendant is Harvey R. Pierce, who is the chairman and chief executive
officer of American Family. Paintiffs do not dlege that Mr. Pierce was persondly involved
in the events recited above, but rather they alege that he is ligble under the Sarbanes-Oxley Act
for faling to have in place adequate controls to address gender discrimination in the handling
of clams. PaintiffS complaint does not, however, assart a separate clam against Mr. Pierce,
and therefore the court construes plaintiffs clam againg Mr. Pierce to be one for supervisory
or deivaive ligdlity based on plantiffs discrimination clams againgt the other defendants.
Because the court concludes that plaintiffS complaint falls to date an actionable
discrimination dam agang the other defendants, plantiffs complant likewise fals to state
aclam againg Mr. Pierce.




Based on these facts plantiffs asserts nine clams (1) violations of the FHA,
specificdly 42 U.SC. 88 3604, 3605; (2) conspiracy to violae plaintiffs civil rights under
42 U.S.C. § 1985; (3) negligence and breach of implied warranty againg American Family and
Messrs. Hliot and Klecan; (4) negligence and breach of implied warranty agangt Joe Little and
Robert Joe Little (5) breach of contract and duty of good fath and far deding agang
American Family; (6) bad fath refusal to settle clams of third paties aganst American
Family; (7) falure to procure the protection and failure to perform the duties of a Kansas
insurance agent agang Ms. Radling, (8) fraud, and (9) intentiond infliction of emotional
disress.  In defendants motions to dismiss, they ask the court to dismiss plaintiffs clams
agang them on the grounds that plaintiffs federd clams fal to Sate a clam on ther merits,
dl of plantiffs dams are barred by the respective dtatutes of limitations, and the court should
dedine to exercise supplementa jurisdiction over plantiffs dae law clams if the court

digmissssthe federd law daims.

I. STANDARD GOVERNING A MOTION TO DISMISS

The court will dismiss a cause of action for falure to state a clam only when “it appears
beyond a doubt that the plaintiff can prove no st of facts in support of his dams which would
entitle him to rdief,” Poole v. County of Otero, 271 F.3d 955, 957 (10th Cir. 2001) (quoting
Conley v. Gibson, 355 U.S. 41, 45-46 (1957)), or when an issue of law is dispositive, Neitzke
v. Williams 490 U.S. 319, 326 (1989). The court accepts as true al well-pleaded facts, as

diginguished from conclusory dlegeations, and dl reasonable inferences from those facts are




viewed in favor of the plantiff. Smith v. Plati, 258 F.3d 1167, 1174 (10th Cir. 2001). The
issue in resolving a motion such as this is “not whether [the] plantff will ultimady preval,
but whether the damant is entitled to offer evidence to support the claims.” Swierkiewicz v.

Sorema N.A., 534 U.S. 506, 511 (2002) (quotation omitted).

[11. ANALYSIS

For the reasons explaned beow, the court will grant defendants motions on their
merits with respect to plantiffs FHA and 8 1985 claims because it appears beyond a doubt that
plantiffs can prove no set of facts that would ettitle them to relief on those claims. Given the
cout’'s digmissd of plantffs two federal lav dams the court will decline to exercise
supplementd  jurisdiction over plantiffs date law cdams.  The court declines to address
defendants datute of limitations arguments largely because plantiffS complaint does not
dlege with auffidet caity the exact dates when a variety of events occurred after plantiffs
were able to reoccupy the building such as the ventilation sysem ceaning issue, the
ramifications of American Family’'s falure to pay Chavez, and American Family’'s refusd to
reimburse plaintiffs for lost income.

A. Fair Housing Act Clain?

2 The court reects the American Family defendants argument that the court is without
jurisdiction to address this dam pursuant to Denny v. Hutchinson Sales Corp., 649 F.2d 816,
819-20 (10th Cir. 1981). The Tenth Circuit's decison in Denny rested upon a prior version
of 42 U.S.C. § 3610(d) which is no longer in force given the substantial amendments made to
the FHA by the Far Housng Amendments Act of 1988, Pub. L. No. 100-430, 102 Stat. 1619
(1988) (codified in scattered sections of the FHA, 42 U.S.C. 88 3601 et seq.).
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The Far Housng Act (FHA) was enacted “to provide . . . for far housing throughout the
United States” 42 U.SC. 8§ 3601. Plaintiff’'s complaint aleges that defendants engaged in
discriminatory housing practices in violaion of two provisons of the FHA—42 U.S.C. 8§
3604, 3605.3
1. FHA Claim Under 42 U.S.C. § 3604
Title 42 U.S.C. § 3604 contains six subsections, and plaintiffs do not identify which of
these paticular subsections that they clam defendants violated. PlaintiffS complaint does not
even arguably state a clam under the last four of these subsections, 8§ 3604(c)-(f), and
therefore the court will confine its anadyss to the first two of these subsections, 8§ 3604(a)-
(b). These two subsections make it unlawful
(@) To refuse to <l or rent after the meking of a bona fide offer, or to
refuse to negotiate for the sde or rental of, or otherwise make unavailable or
deny, a dwelling to any person because of race, color, religion, sex, handicap,
familid etus, or nationd origin.

(b) To disriminate agang ay person in the terms, conditions, or
privileges of sale or rental of a dwelling, or in the provision of services or

3 The court dso rejects the American Family defendants categorical argument that the
FHA does not apply to the business of insurance. This argument has been widely regected with
respect to 8 3604 dams.  See Nationwide Mut. Ins. Co. v. Cisneros, 52 F.3d 1351, 1355-60
(6th Cir. 1995); NAACP v. Am. Family Mut. Ins. Co., 978 F.2d 287, 297-301 (7th Cir. 1992);
Wai v. Allstate Ins. Co., 75 F. Supp. 2d 1, 5-8 (D.D.C. 1999); Lindsey v. Allstate Ins. Co., 34
F. Supp. 2d 636, 641-43 (W.D. Tenn. 1999). In the only case from the Courts of Appeds to
have reached a contrary result, Mackey v. Nationwide Ins. Co., 724 F.2d 419, 423-25 (4th Cir.
1984), has been superseded by regulations promulgated by the Depatment of Housng and
Urban Deveopment as explaned in National Fair Housing Alliance, Inc. v. Prudential
Insurance Co. of America, 208 F. Supp. 2d 46, 55-57 (D.D.C. 2002). Notwithstanding this,
the court is persuaded for reasons explained infra that 8 3605 does not govern the business of
insurance.




facilities in connection therewith, because of race, color, rdigion, sex,
handicap, familiad satus, or nationd origin.

42 U.SC. 8§ 3604 (emphass added). Defendants arguably violated these provisons in the
sense that they faled to promptly make the building avalable to plaintiffs alegedly because
of Ms. Huffman's gender, and alegedly discriminaed againg plaintiffs on the bass of Ms.
Huffman's gender in the manner in which they provided services in connection with the
buildng.  Section 3604, however, only gpplies to discriminaion in connection with a
“dweling.”

The FHA defines the term “dwdling” as “any building, structure, or portion thereof
which is occupied as, or designed or intended for occupancy as, a resdence by one or more
families, and any vacant land which is offered for sadle or lease for the construction or location
thereon of any such building, structure, or portion thereof.” 1d. 8 3602(b). The FHA does not
further define the term “residence,” but courts have widdy followed the definition of this term
as fird set forth in United Sates v. Hughes Memorial Home, 396 F. Supp. 544 (W.D. Va
1975), in which the didrict court defined “residence” as “a temporary or permanent dwelling
place, abode or habitation to which one intends to return as digtinguished from the place of
temporary sojourn or trandent vist” Id. a 549. Giving the terms “dweling” and “resdence’
a generous congruction in order to further the broad remedia purposes of the FHA, courts
have hdd tha the term dwdling includes, for example, cooperative apatment buildings,
Robinson v. 12 Lofts Realty, Inc., 610 F.2d 1032, 1036 (2d Cir. 1979), a children's home,

Hughes Memorial Home, 396 F. Supp. at 548-49, a shelter for battered women, Woods V.

10




Foster, 884 F. Supp. 1169, 1173-74 (N.D. Ill. 1995), a group home for recovering drug addicts
and dcoholics, City of Edmonds v. Oxford House, Inc., 514 U.S. 725 (1995), seasona
bungdows, United States v. Columbus Country Club, 915 F.2d 877, 8380-81 (3d Cir. 1990),
migrant worker cabins, Lauer Farms, Inc. v. Waushara County Bd. of Adjustment, 986 F.
Supp. 544, 557-59 (E.D. Wis. 1997), and a former office bulding converted to a hospice
fadlity for AIDS patients, Baxter v. City of Beleville, 720 F. Supp. 720, 731 (S.D. lll. 1989).
The term “dwdling” does not, however, extend to include lodging for trandgent guests such as
a motd, Patel v. Holley House Motels, 483 F. Supp. 374, 381 (S.D. Ala 1979), or a bed and
breskfast, Schneider v. County of Wll, 190 F. Supp. 2d 1082, 1086-87 (N.D. Ill. 2002).
Further, the term “dwdling’ does not, on its face, include commercial real estate such as a
shopping center, Weingarten Realty Investors v. Albertson’'s, Inc., 66 F. Supp. 2d 825, 849
(SD. Tex. 1999), aff'd, 234 F.3d 28 (5th Cir. 2000) (unpublished table opinion), a grocery
store, Matsunaga v. Century 21 Sanmeyer Realtors, No. 84 C 11018, 1985 WL 1113, at *1
(N.D. lll. May 7, 1985), or vacant land held for commercia use, United States v. Mintzes, 304
F. Supp. 1305, 1309-10 (D. Md. 1969).

In this case, the two-story building contained Home Quest's office as wdl as the
resdentid rentd unt upstairs. Home Quest’'s office is commercid space and therefore that
portion of the building is not a dwdling under the FHA. See 42 U.S.C. § 3602(b) (defining the
term dwdling to incdude any resdentid “building, structure, or portion thereof” (emphass
added)). Therefore, defendants dleged discrimination is not actionable under the FHA insofar

as it may have impacted the office space. It appears, however, the portion of the building
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contaning the updars resdentid rentd unt fdls within the FHA definition of the term
dwdling. Nonethdless, dthough that unit may be a dweling, the dlegations in the complaint
reflect that Ms. Huffman did not nor did she ever intend to use this rental unit as a dwelling for
hersdf, but rather that she purchased the renta unit ancillary to her purchase of the building
to use as office space for Home Quest. In other words, her ownership of the rental unit was
purdy a commercid venture. The pivotd issue, then, is whether a person who owns residentia
property that condtitutes a “dwdling’ under the FHA, but who owns that property as a
commercid venture and does not reside or intend to reside in the dwelling, can assert an FHA
discrimination claim with respect to the dwelling.

Case law reflects that the answer to this question is only if the property owner is
assarting that the defendant engaged in unlawful discrimination against a person or class of
persons who reside or would reside in the dweling absent the unlawful discrimination. For
example, in Housing Investors, Inc. v. City of Clanton, 68 F. Supp. 2d 1287 (M.D. Ala. 1999),
a corporate real estate developer asserted an FHA dam based on the defendants alleged
discrimination agangt low income minority tenants who it was anticipated would live in the
plantiff's proposed development. Id. at 1297-1301. Likewise in Lauer Farms, Inc., famers
who wanted to build migrant worker camps asserted FHA clams. They did not assert those
cdams, however, based on the defendant’s dleged discrimination against them, but rather based
on the defendant's dleged racid and socioeconomic discrimination agangt the  migrant
workers and ther families who would likely be living in the camps. 986 F. Supp. a 557. Along

this same line of cases is Baxter, in which the didrict court permitted the plantff, who was
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proposing to convert a former office building into a hospice facility for HIV-infected patients,
to assart FHA clams based on the defendant’s aleged discrimination againgt the potentia
resdents of the fadlity who were HIV-infected and therefore consdered to be handicapped
under the FHA. 720 F. Supp. at 727-33. Also, in Hovsons, Inc. v. Township of Brick, 89 F.3d
1096 (3d Cir. 1996), a corporate nurang home developer asserted a clam under a provision
of the Far Houdsng Amendments Act of 1988, which is the component of the FHA that
addresses handicep discrimination, but the developer asserted the clam on the bass of the
defendants dleged discrimination agangt ederly handicapped persons who were expected to
resde in the nurang home. Id. a 1100. By andogy, then, plantiffs could assart an FHA clam
based on defendants dleged discrimination agangt a person who resided or was expected to
resde in the updairs resdentid renta unit. Paintiffs however, assert no such clam. Instead,
they dlege that defendants discriminated against Ms. Huffman in her capacity as a commercid
property owner who had no intention of resding in the dwelling.

This type of dam has been rgected by other digtrict courts. The first case to have
consdered dmilar circumgtances was Shaikh v. City of Chicago, No. 00 C 4235, 2001 WL
123784, at *2-*4 (N.D. Ill. Feb. 13, 2001). The plaintiff in Shaikh was an East-Asan, Mudim
mde who was born in India and who sought to purchase an gpartment building in Chicago from
HUD. Id. a *1. The sde did not go through, and HUD ultimatdy sold the building to a
Caucasian, non-Mudim, non-Asan buyer. 1d. The court acknowledged that the apartment
building was “a dwdling as defined by the FHA, abeit a dwelling that [the plaintiff] planned to

buy as a commercid invesment rather than as a home for himsdf,” and the court emphasized
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that the plantff did not dlege “that the defendants conduct was motivated by the protected
class daus of anyone intending to inhabit the property.” Id. a *3-*4. Given the purpose of
the FHA, which is to further equd-housng opportunity and diminate segregated housing, the
court dismissed the plantiffs FHA cdam because “the FHA does not apply to the sde of
resdentid property to a person who is buying the property as a commercia venture, has no
intention of resding in the property, and is not suing on behdf of protected class members
who would resde there” Id. Then, in Lunini v. Grayeb, 305 F. Supp. 2d 893 (C.D. Ill. 2004),
another didtrict court stated that it agreed with the didtrict court's reasoning in Shaikh, and
hdd that the FHA did not goply to a commercid venture in which the party alleging
discrimination did not reside or intend to resde in the apartments and was not advancing the
rights of potential resdents. 1d. at 914-15.

This court agrees with the digtrict courts haldings in Shaikh and Lunini. As discussed
previoudy, the FHA broadly encompasses most resdentid property short of lodging for
trangent guests, but it does not extend to commercial property. Extending the FHA to prevent
discrimination agangt a person who owns resdentid property as a commercid venture would
do nothing to further the stated purpose of the FHA, which is to “provide for fair housng.” 42
U.S.C. § 3601. Under such circumstances, there is no causad nexus between the dleged
discrimination and the dleged denid of the use of a dweling. Even if the commercia property
owner suffers discrimination, the commercid property owner has not been denied any housing.
In this case, as in Shaikh and Lunini, plantiffs were not denied the use of a dwelling because

of defendants dleged disrimingtion. Ms Huffman owned the updars resdentid rentd unit
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purdy as a commercid endeavor. Accordingly, the complaint fails to state a clam upon which
relief can be granted under the FHA, 42 U.S.C. § 3604.
2. FHA Claim Under 42 U.S.C. § 3605
The court will next congder the vigbility of the other aspect of plaintiffS FHA clam
under 42 U.S.C. 8 3605. Thisprovison of the FHA provides asfollows:

(@ Ingenerd

It shall be unlawful for any person or other entity whose business
indudes engaging in resdential real estate-related transactions to discriminate
agang any person in making avalable such a transaction, or in the terms or
conditions of such a transaction, because of race, color, religion, sex, handicap,
familid etus, or nationd origin.

(b) “Residentia red estate-rdated transaction” defined
As used in this section, the term “reddentid red estate-related
transaction” means any of the following:
(1) The meking or purchesng of loans or providing other financial
assistance--
(A) for purchesng, condructing, improving, reparing, or
maintaining adwelling; or
(B) secured by residential redl estate.
(2) The sling, brokering, or gppraising of residential rea property.
42 USC. § 3605 (emphass added). Plaintiffs alege that defendants are engaged in the
busness of reddentid rea edtate-rdated transactions and discriminated in the terms and
conditions of those transactions.
It cahnot be inferred from the dlegaions in the complaint that plantiffs dams against
defendants Joe Litle and Richard Joe Litle arise from a residentiad red estate-related
transaction as defined in this statute.  Those two defendants did not make or purchase loans or

provide anything to plantiffs that could arguably be construed as financid assistance, nor did
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they I, broker, or appraise any resdentia property. Plaintiffs complaint therefore fails to
date aclam agang Joe Little and Richard Joe Little for this reason.

Plantiffs 8§ 3605 cam agang the American Family defendants presents a closer
guestion because one didrict court has concluded that homeowners insurance conditutes
“other finendd assstance” within the meaning of the term “reddentid red edaerdaed
transaction.” In National Fair Housing Alliance, Inc., 208 F. Supp. 2d 46 (D.D.C. 2002), the
digtrict court reasoned “that individuds are often unable to purchase or to maintain financing
for homes without homeowners insurance.  Without property insurance, most homeowners are
unable to repair their homes when and if disaster should strike. For these reasons, insurance
provides the financid assistance necessary to maintain a dwedling.” Id. a 58. In so holding,
the didrict court found a prior ruing by the Seventh Circuit on this issue to be unpersuasive.
In NAACP v. American Family Mutual Insurance Co., 978 F.2d 287 (7th Cir. 1992), the
Seventh Circuit quickly dispensed with an argument that 8§ 3605 could be construed to address
aninsurer’ sredlining practices? 1d. a 297. The court explained:

It would dran language past the bresking point to treat property or casudty

insurance as “financid assstance’--let done as assistance “for purchasing . . .

a dweling” Insurers do not subsidize their customers or act as channds

through which public agencies extend subsdies. They do not “asss” customers

even in the colloquiad sense that loans are “assistance’” (a lender advances cash,

with repayment deferred). Payment runs from the customer to the insurer.
Insurance is no more “finandd assstance” than a loaf of bread purchased at

4 “Redining is charging higher rates or dedining to write insurance for people who
live in particular areas (figuraivdy, sometimes literdly, enclosed with red lines on a map).”
NAACP, 978 F.2d at 290.
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retall price in a supermarket is “food assstance’ or a bottle of aspirin bought
from adruggist is“medica assgance”

Id.; see also Doukas v. Metropolitan Life Ins. Co., 882 F. Supp. 1197, 1201-02 (D.N.H.
1995) (holding mortgege disability insurance does not conditute “financia assstance’ within
the meaning of § 3605), superseded by statute on other grounds as stated in Munroe v.
Compag Computer Corp., 229 F. Supp. 2d 52, 66-67 (D.N.H. 2002).

After congdering these two differing points of view on this issue, the court finds the
postion taken by the Seventh Circuit to be more persuasve primarily because the Seventh
Circuit's opinion focuses on the ordinary meaning of the term “financid assstance.” Financid
assstance connotes, as suggested by the Seventh Circuit in American Family, a type of subsidy
or perhaps issuance of tax-exempt bond finandng, see United States v. Massachusetts Indus.
Fin. Agency, 910 F. Supp. 21, 28-29 (D. Mass. 1996) (holding tax-exempt bond financing fals
under § 3605's umbrdla of “finencid assistance’). Insurance, on the other hand, is a form of
finendd protection, not financid assistance. See Doukas, 882 F. Supp. a 1202. Thus, in this
case, none of the Ameican Family defendants were providing plantiffs with “financid
assgtance” with respect to the building such that ther actions could be deemed to fdl within
the definition of a“resdential redl estate-related transaction.”

The court aso finds that plaintiffS complaint fals to state a clam under § 3605 for the
additiond reason explained in detail previoudy with respect to her § 3604 dam, which is that
§ 3605 by its plain terms gpplies only to a “dwdling” or “resdentid red edae” Although Ms

Huffman dlegedly suffered gender discrimingtion a the hands of the defendants, that

17




discrimination did not occur in conjunction with a dweling or resdentid transaction insofar
as she was concerned. She owned the building purely as a commercid endeavor. Further, she
never intended to inhabit the updars resdentid rental uit and she is not asserting
discrimination cdlams on behdf of anyone who lived or sought to live in thet unit.

For dl of these reasons, then, the court concludes that it appears beyond doubt that
plantiffs cannot prove any set of facts which would entitle them to rdief under the FHA.
Accordingly, plaintiffs complaint fals to state a clam upon which relief can be granted under
the FHA, and therefore defendants motions to dismiss this clam are granted.

B. 42 U.S.C. §1985 Claim

The vaious clauses of 8 1985 address severa broad categories of conduct.
Specificdly, the satute

prohibits conspiracies to interfere with the performance of duties by federa

officers (8 1985(1)), with the administration of federal courts (8 1985(2), first

part), with the adminigration of state courts (8 1985(2), second part), with the

duties of a state officer (8 1985(3), second clause), and with the right to support

candidatesin afederd dection (8 1985(3), third clause).
United Bhd. of Carpenters v. Scott, 463 U.S. 825, 839 n.1 (1983) (Blackmun, J., dissenting);
see also Kush v. Rutledge, 460 U.S. 719, 724-25 (1983) (discussng some of these same
categories). None of these five categories of conduct are implicated in this case.  The only
plausble bass for plantiffs 8§ 1985 dam, then, is the remaining category of conduct which
is addressed by the first part of § 1985(3).

The firg part of § 1985(3) prohibits persons from conspiring “for the purpose of

depriving, either directly or indirectly, any person or class of persons equa protection under
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the laws” 42 U.S.C. 8§ 1985(3). Because 8 1985(3) is not intended to serve as a “generd
federal tort law,” Griffin v. Breckenridge, 403 U.S. 88, 102 (1971), it does not itdf create
ay subgantive rights but rather merdy serves as a vehicle for vindicating some otherwise
defined federd right, Great Am. Fed. Sav. & Loan Ass'n v. Novotny, 442 U.S. 366, 376
(1979). Thus, in order to state a clam for a private conspiracy under this part of § 1985(3),
the plantiff mus dlege, inter alia, that the conspiracy was. (1) motivated by a class-based
invidioudy discriminatory animus, and (2) “‘amed at intefering with rights that are ‘protected
againgt private, as well as officiad, encroachment.”” Bray v. Alexandria Women's Health
Clinic, 506 U.S. 263, 267-68 (1993) (quoting United Bhd. of Carpenters, 463 U.S. a 833);
accord Tilton v. Richardson, 6 F.3d 683, 686 (10th Cir. 1993). To date, the Supreme Court
has recognized only two rights that are protected agang private action under 8 1985(3): the
rnght to be free from involuntary servitude and the right of interdate travel in the context of
the Thirteenth Amendment. Bray, 506 U.S. at 278; Tilton, 6 F.3d at 686-87.

In this case, plantffs dlege that defendants actions were motivated by animus based
on Ms. Huffman's gender. The court will assume without deciding that the dlegations in
plantiffs complaint are sufficient to saisfy the firsd edement of classbased invidioudy
discriminatory animus.  Fantiffs dlegations ae nonethdess dealy inaufficent to saidy
the second dement, i.e, that defendants actions were amed a interfering with rights of
plantffs that are federdly protected from private action. Pantiffs have faled to identify any
specific federd right that they believe defendants conspired to violate. The court cannot infer

from the facts dleged that defendants conspired to violate plaintiffs right to be free from
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involuntary servitude or the rignt of interstate travd, which very well may be the only
adrcumstances under which plaintiffs complaint could arguably state a clam under 8§ 1985(3).
Congruing the dlegations in the complaint in the light most favorable to plaintiffs, as the court
must a this procedura juncture, it appears that plaintiffs are dleging an uncongdtitutional
deprivation of property and contract rights. The Supreme Court has never held that any such
rights are protected agang private action and, accordingly, plantiffs have faled to dlege any
set of facts that would entite them to relief under § 1985(3). See Brown v. Philip Morris
Inc., 250 F.3d 789, 805 (3d Cir. 2001) (holding dleged deprivation of property and contract
rights cannot be vindicated under § 1985(3)).

C. Pendent State Claims

FPantffs filed this lawvsuit invoking this court's federd question jurisdiction and
supplementa jurisdiction over plaintiffs sate clams. See Compl. (doc. 1) 1 2, a 1 (dleging
juridiction pursuant to 28 U.S.C. 88 1331, 1343, and 1367). Having granted defendants
motions to dismiss plantiffS federd law cdams and mindful that discovery has not yet begun
in this case, the court declines to exercise supplementd jurisdiction over plantiffs pendent
date dams. See 28 U.S.C. § 1367(c)(3) (providing that the district court may decline to
exercise supplementd jurisdiction over date lav clams where it has dismissed dl clams over
which it had origind jurisdiction); Tonkovich v. Kansas Bd. of Regents 254 F.3d 941, 945
(10th Cir. 2001) (noting that condderations of judicid economy, convenience, and farness
do not favor retaning jurisdiction where there has been a relative lack of pretria proceedings

and a tota absence of discovery); Smith v. City of Enid, 149 F.3d 1151, 1156 (10th Cir. 1998)

20




(“When dl federd dams have been dismissed, the court may, and usualy should, decline to

exercise jurisdiction over any remaning state clams.”).

IT IS THEREFORE ORDERED BY THE COURT that defendants motions to

dismiss (docs. 2 & 8) are granted and this case is dismissed in its entirety.

IT 1SSO ORDERED this 12th day of October, 2004.

& John W. Lungstrum
John W. Lungstrum
United States Didtrict Judge
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